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IN THE 

United States Court of Appeals 
foe the District of Columbia 

No. 7951 

LILLIAN BROWN, Appellant, 

v. 

CAPITAL TRANSIT COMPANY, A CORPORATION, 
Appellee. 

Appeal from the District Court of the United States for ijhe 
District of Columbia. 

BRIEF OF APPELLEE. 

PRELIMINARY. 

In this brief, for convenience, the parties to this apppal 
will be referred to as plaintiff and defendant. 

STATEMENT OF THE CASE. 

This is an appeal from a judgment entered by direction 
of the Court in favor of the defendant in an action for dim¬ 
ages for personal injuries. 

The alleged cause of action arises out of an accident 
which occurred on August 16, 1938 at 10th and E Streets, 
N. W., Washington, D. C. The complaint alleges that the 
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plaintiff while stepping off a street car owned and operated 
by the defendant fell as a result of the negligent construc¬ 
tion, maintenance and operation of the means of egress 
from the street car to the street. The answer admitted that 
the accident happened at the time and place alleged but 
denied that it resulted through any negligence of the defen¬ 
dant and that the plaintiff’s negligence was the sole cause 
of the accident and also that the negligence of the plaintiff 
contributed to the accident. 

The plaintiff thereupon introduced her evidence which 
consisted of Plaintiff’s Exhibits A and B, photographs of 
the street car, and Exhibit C, the heel of the shoe that plain¬ 
tiff was wearing and which came off at the time of the acci¬ 
dent. The plaintiff was the sole witness as to liability 
against the defendant. From the exhibits and the testi¬ 
mony of the plaintiff it appeared that there was no evi¬ 
dence of negligence shown against the defendant and that 
the plaintiff’s fall from the defendant’s street car was due 
to the heel of her shoe giving way, causing her ankle to turn, 
thereby causing her to become overbalanced and fall from 
the defendant’s street car. Whereupon the Court granted 
defendant’s motion for an instructed verdict. 

SUMMARY OF ARGUMENT. 

1. The Court was correct in instructing a verict for the 
defendant. 

2. The doctrine of res ipsa loquitur does not apply in 
this case by reason of (a) the allegations of the complaint; 
(b) theory upon which the case was tried, in that the plain¬ 
tiff attempted to prove specific acts of negligence; (c) the 
circumstances of the accident are not peculiarly within the 
knowledge of the defendant; (d) any one of several things 
may have brought about the injury, some of which the de¬ 
fendant could not be responsible for and it would have 
been error to submit it to the jury for them to guess which 
one of the ways the accident happened; (e) all of the cir¬ 
cumstances tending to establish negligence on the part of 
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the defendant were adduced by the testimony of plain¬ 
tiff and her exhibits in her case in chief. Nothing was le^t 
to the defendant but rebuttal. In such a case the rule of 
res ipsa loquitur has no application. 

ARGUMENT. j 
The Court was correct in instructing a verdict for the defen¬ 

dant and finding that there was no evidence of negli¬ 
gence against the defendant. 

This assignment of error necessitates a review of all the 
pertinent evidence offered in the case, including plaintiff’s 
exhibits. 

The evidence offered by the plaintiff tended to show th^t 
the plaintiff and her three year old grandson, about 10:30 
P. M., boarded defendant’s street car at 11th and Monrde 
Streets, N. W., to go to 12th and E Streets, N. W., to take 
a midnight lunch to her son, who was employed at the Esso 
gas station at 12th and E Streets, N. W. The plaintiff in¬ 
tended to get off at 11th and E Streets, but by not paying 
any attention she did not ring the bell to get off untjl 
she arrived at 10th and E Streets (R. 16). The street chr 
stopped at 10th and E Streets on the West side of 10th 
Street, being eastbound on E Street (R. 17). It was a ond- 
man car and there were double doors at the front with a ra}l 
dividing those two doors (R. 18). She was shown a photo¬ 
graph of the front of the street car and asked if the samd 
was similar to the platform of the car from which she felj, 
and she answered Yes. The platform was a wooden floor 
with iron borders, which had a lot of little rough hobnailp 
on it, and (pointing to the picture) plaintiff thought that 
was what she caught her heel on, and the witness (show¬ 
ing the picture to the jury) described it in this manner to 
the jury and stated that she was standing on the platform 
and stepped down to the step, (showing the two steps to tht 
jury from the picture) and she caught her heel in there!, 
(indicating on the picture the corrugated portion of th^ 
platform) because when she tried to get her left foot up 



4 

she could not get it up, it threw her and she caught hold 
of the iron railing around there (showing the court and 
jury another photograph showing the steps and the rail¬ 
ing). She fell to the ground and the motorman helped her 
to the curb, went back to the street car, and got the heel 
which had come off of her shoe and handed it to her. She 
did not know that she had lost it until he gave it to her. 
Thereupon counsel for the plaintiff offered the pictures in 
evidence and handed them to the jury (R. 19, 20 and 21). 
She had travelled on this line for nearly four years and 
that the iron strip there which was corrugated was flush 
and even with the platform and was just set in wood. She 
did not pay particular attention to the step in getting on or 
off (R. 27). The heel of the shoe was marked Plaintiff’s 
Exhibit C and admitted in evidence. She bought the shoes 
about June and paid either $2.95 or $3.95 for them (R. 30). 
Shown plaintiff’s photograph, Exhibit B, she was asked if 
that looked like the floor of the platform of the street car 
and she answered that that was the floor of the street car 
where you step up from the platform and go into the car 
(R. 31) She stepped from the floor of the street car down on 
to the platform and let her grandson down on the street in 
front of her and then took her right foot off the platform 
of the street car and put it on the step and attempted to 
move the other foot from the platform (indicating from 
the exhibit) and when she started to fall she grabbed the 
rail, and that the photograph looked like the floor of the 
car, the platform of the car and the step of the car (R. 32). 

Plaintiff admitted her deposition was taken September 
19, 1940 (R. 32) and in it she stated that she was standing 
on the platform when the operator stopped the car, opened 
the door and let down the step and that she put her 
baby off first and started down; she put her right foot off 
and her left foot could not get off at all, and she caught the 
iron rail with her left hand (R. 33-35). As she did this her 
feet flew from under her and she went down to the ground 
and she threw back her left arm. The motorman got off 
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and helped her up and she got up and walked to the side¬ 
walk and the motorman followed her and said “Lady, here 
is your heel.” That he had gotten it from the car (R. ?4). 
She stated her heel caught in the back of the platfornj. or 
caught on those knobs that are there, or one or the other. 
(R. 36). She was asked what did the aisle of the street car 
look like at that time (R. 40) and she stated so far as she 
knew there was nothing wrong with it. 

“Q. What did the front platform look like. 
A. I have ridden those cars for years and years, 

I have seen many that were defective, and I have 
people tripped on them. 

Q. What did you see with respect to this 
platform ? 

A. I coudn’t see that there was anything 
but there must have been something wrong or it 
not have pulled the heel off my shoe. 

Mr. Halpem: No, just describe that platform. 
The Witness: The only thing I could describe 

was an iron platform, and it had iron hobnails on it 
they protruded. 

Q. Where were they? 
A. There is an iron platform there that you 

I guess they are there to keep people from 
Q. That is on the front platform, a step 

aisle ? 
A. That is right. 
Q. Outside of those hobnails, you did not see Any¬ 

thing wrong with that platform? 
A. No, I did not. 
Q. Did you see anything wrong with the step of 

car that folded down as the door opened? 
A. No. 
Q. And when that step folded down it went all 

way down? 
A. Yes. 

the 

the 

Q. What did you notice with respect to the opera¬ 
tion of opening the door and lowering the front step? 

A. I did not see anything wrong with it. 
Q. You say that after the accident you walked up to 

the filling station at Twelfth and E? 
A. Yes.” (R. 41, 42) 
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The witness stated that the deposition was incorrect in 
so far as the statement that her feet flew from under her. 
(R. 43) The witness changed this statement to her feet 
slipped from under her when she fell, instead of flying 
from under her. (R. 44) 

The complaint charges specific acts of negligence in that 
the defendant’s street car was negligently constructed, 
maintained and operated, which said specific acts of negli¬ 
gence were denied by the defendant’s answer. It is re¬ 
spectfully submitted that from an observation of plain¬ 
tiff’s Exhibits A and B, the photographs showing the front 
platform and steps and doors of defendant’s street car, and 
having in mind the plaintiff’s testimony that she saw noth¬ 
ing wrong with the defendant’s platform, steps or door, that 
the plaintiff had failed to show any evidence of negligence, 
the Court was correct in granting defendant’s motion for a 
directed verdict. 

The defendant is mindful of the rule of law that a mo¬ 
tion to direct a verdict is an admission of every fact in 
evidence and of every inference reasonably deducible 
therefrom, and further that the Court should grant it only 
when but one reasonable view can be taken of the evidence 
and the conclusions therefrom and that view is opposed to 
plaintiff’s right to recover. Applying that rule in this case, 
while the plaintiff alleged defective construction, the evi¬ 
dence was totally lacking to show any defective construc¬ 
tion. If in fact the defendant’s street car had been defec¬ 
tively constructed, this fact could have been readily shown 
by engineers of the Public Utilities Commission. There 
was no effort to show by anyone that the street car was de¬ 
fectively constructed, defectively maintained, or negli¬ 
gently operated. The plaintiff, the most interested per¬ 
son in the litigation, testified that she saw nothing wrong 
with it. The photographs offered in evidence by her showed 
the type of construction and looked as it did on the occa¬ 
sion of the accident. The only possible difference which 
could have been was that the car had been used consider- 
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ably since the accident and there should appear from Jthe 
photographs more defects, if any, as to the manner in wl^ich 
the steps were maintained than were present at the tjune 
of the accident. The evidence as to operation showed 
that the street car came to a stop, that doors were opened 
and the step let down, and the plaintiff’s grandchild Vas 
assisted down to the pavement without difficulty, and was 
standing on the pavement when plaintiff attempted j to 
alight from the car. Such testimony indicates no negligence 
as to operation of the car on the part of the defendant. The 
testimony instead of tending to prove some defect in [the 
construction, maintenance and operation of the car, tend^ to 
show that there was no defect in the construction, mainte¬ 
nance or operation of the car. This taken in connection 
with plaintiff’s Exhibit C, showing that the heel of phe 
plaintiff’s shoe was constructed of soft wood and attached 
to the shoe by means of nails, and her testimony that the 
shoe had been warn since June, and the further fact that 
it came off on the defendant’s platform, is the only evi¬ 
dence offered from which an inference could be drawn as 
to how the accident happened, and it seems that the rea¬ 
sonable inference drawn from this fact and the plaintiff’s 
testimony to the effect that her ankle twisted, would be tl|iat 
when the plaintiff started to alight from the defendant’s 
car, the heel of her shoe came off, because of the wear ^nd 
tear and the cheaply constructed grade thereof, causing the 
plaintiff’s ankle to become twisted, thereby causing l|ier 
to lose her balance and fall from the defendant’s street car. 

The evidence and exhibits in this case make it much 
stronger in favor of the defendant than the case of Lewis 
v. Washington Railway & Elec. Co., 52 App. D. C. 243, 285 
Fed. 977, wherein the allegations of the complaint and the 
facts are more nearly similar to the allegations of the cohi- 
plaint and the facts in the case at bar than any other ca.se 
the defendant has been able to find. 

In the Lewis case the complaint charged that the plain¬ 
tiff “was in the act of leaving the front platform of s^id 
car when her left heel was caught in some obstruction a|id 
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opening of said step, which opening and obstruction in said 
step existed at the time aforesaid as a result of the negli¬ 
gence of the defendant, * # * by reason of which negligence 
the plaintiff fell to the platform or pavement from the 
step of said car and was dashed and thrown violently to 
the ground, and was thereby seriously injured.” At the 
conclusion of the testimony in the Lewis case, the defen¬ 
dant moved for a directed verdict and it was denied. The 

Court said (p. 245): 

“We think the case turns upon the failure of the 
court to sustain defendant’s motion for an instructed 
verdict. There was a total failure on the part of 
plaintiff to sustain the allegations of the declaration. 
At the close of the case, no evidence had been adduced 
showing a defective condition of the step. Plaintiff 
herself could only say: 

‘I remember a distinct feeling of being caught and 
held back/ 

“This sensation might have resulted from any one 
of a number of different causes for which defendant 
could not have been held responsible. The evidence 
wholly fails to show negligence on the part of defen¬ 
dant;" thence there is no theory upon which a verdict 
for plaintiff could have been sustained. Such a find¬ 
ing would have been based, not upon proven facts, but 
upon mere speculation as to how the accident might 
have occurred. This is not sufficient.” 

This language can be appropriately used in the case at bar. 
We respectfully submit that the trial Court correctly fol¬ 
lowed the ruling of this Court in the Lewis case and the 
verdict should have been directed. 

THE DOCTRINE OF RES IPSA LOQUITOR HAS NO 
APPLICATION TO THE CASE AT BAR. 

It is respectfully submitted that the applicability of the 
doctrine of res ipsa loquitur is well established in this juris¬ 
diction. In the case of Metropolitan R. Co. v. Snashall, 3 
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App. D. C. 420, a passenger was injured while riding on one 
of defendant’s horse cars. The court said: 

4‘Under the circumstances of this accident, there hav¬ 
ing been no derailment, no collision, no failure o^ the 
means or appliances for transportation, no presump¬ 
tion of negligence on the part of the carrier could be 
indulged from the mere happening of the accident it¬ 
self.” 

In the case of Sullivan v. Capital Traction Co., 34 App. 
D. C. 358, the Court at page 367 stated the rule: 

“It is true that where, by the failure of appliances 
of transportation, or by collision, an accident happens 
whereby a passenger is injured, and the circumstances 
of the accident are peculiarly within the knowledge of 
the carrier, such passenger may, in his declaration and 
proof, content himself with establishing his right to re¬ 
cover, by proving that he was a passenger and1 sus¬ 
tained the injury while such.” 

In the case of Pistorio v. Washington Ry. <& Elec. Co., 46 
App. D. C. 479, where the doctrine was sought to be invoked 
by plaintiff, on page 485 the Court said: 

“An examination of the record discloses no err^r in 
the application of the law to the case made by plaifotiff. 
The accident occurred at about 8 o ’clock in the evening, 
on a well-lighted street. The plaintiff was riding in an 
open car facing in the direction the car was going. It 
is alleged in the declaration how and where the bolli- 
sion occurred, and the negligence of defendants is gen¬ 
erally charged. All the circumstances tending tp es¬ 
tablish negligence on the part of defendants wer£ ad¬ 
duced by the testimony of plaintiff and her witnesses 
in her case in chief. Nothing was left for defendants 
but rebuttal. To such a case the rule of res ipsa loqui¬ 
tur had no application. Where the plaintiff assumes 
to allege the facts constituting negligence, he is bjmnd 
to prove them, and no inference of negligence arises 
from the happening of the accident. * * * The same 
rule applies where negligence is alleged in general 
terms, but the plaintiff voluntarily assumes the burden 
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of proving it. ‘This presumption only arises in the 
absence of evidence of the circumstances out of which 
the negligence of defendant may be sustained.’ Sul¬ 
livan v. Capital Traction Co., 34 App. D. C. 358, 374. 

It is undoubtedly the law that, as between passenger 
and carrier, where the causes which produce the acci¬ 
dent are peculiarly within the knowledge of the car¬ 
rier, the plaintiff may make out a prima facie showing 
of negligence merely by proving the relation of the 
parties and the happening of the accident. In such a 
case an inference of negligence arises, which calls for 
rebuttal by defendant carrier, and which, in the absence 
of rebuttal or explanation, is sufficient to send the case 
to the jury and to support a verdict for plaintiff. But 
even this is not sufficient to cast upon the defendant 
carrier the burden of proving its lack of negligence by 
a preponderance of the evidence. As was said in the 
Sullivan case: ‘The rule that the mere happening of 
an accident to a passenger is sufficient to create an in¬ 
ference of negligence on the part of the carrier is 
limited to certain well-defined cases, and, we think, does 
not operate in any case to impose upon the carrier the 
burden of establishing by the preponderance of the 
evidence that it was free from the charge of negli¬ 
gence.’ ” 

It is respectfully submitted that if the defendant’s street 
car had not been well lighted plaintiff would have assigned 
this failure as an act of negligence, and since defendant’s 
platform was as fully open to the plaintiff’s view as to the 
defendant’s view, if there had been some defect in the plat¬ 
form that such defect would not have been peculiarly within 
defendant’s knowledge, it would have been equally in the 
knowledge of the plaintiff as the defendant. There was no 
collision. There was no failure of the appliances of the 
defendant and the only way in which the accident can be 
accounted for is from plaintiff’s Exhibit C, which was her 
own wearing apparel, about which she knew as much, if not 
more than the defendant. The language in the case of 
Carlisle v. Central of Georgia Ry. Co.f 62 South. Rep. 759, 
cited in the Lewis case, supra, at page 245, seems to apply: 
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“When the testimony leaves the matter so uncertain 
that anyone of half a dozen things may have brought 
about the injury, for some of which the defendant might 
be responsible, as for an act of negligence, anfi for 
some of which he would not be so responsible, it }s not 
for the jury to guess between these half dozen chuses 
and find that the negligence of the defendant was the 
real cause, when there is no satisfactory foundatipn in 
the testimony for that conclusion. In such a case the 
plaintiff simply fails in his testimony and no ^nere 
sympathy for the unfortunate victims of an accident 
justifies any departure from any rules of proof renting 
upon the plaintiffs.” 

CONCLUSION. 

For the foregoing reasons it is respectfully submitted 
that the judgment for the defendant should be affirmed 

(Bowen and Kelly) 

S. R. Bowen, 

H. W. Kelly, 

R. E. Lee Goff, 

Attorneys for Appellee, 
929 E Street, N. Wp, 
Washington, D. C. I 


